Q. But you didn't in any way tell Mr. Shreve not to
go outside the group of people?

A. No, I didn't, something was stated about, if he
was to file a grievance, and I told him that was his right.

Q.  So you didn't say you shouldn't file a grievance
over this?

A. No, I didn't.
(Tr. 310-313).
Evaluation of the Evidence

In order to prevail in this case, the Complainant must first establish
by a preponderance of the evidence that (1) Gary Shreve engaged in a protected
activity, (2) that adverse action was taken against him, and (3) that the
adverse action was motivated in any part by the protected activity.  Secre-
tary of Labor ex rel. David Pasula v. Consolidation Coal Company, 2 FMSHRC
2786 (1980); rev'd on other grounds, No. 80-2600 (3d Cir. October 30, 1981),
Robinnette v. United Castle Coal Co., 3 FMSHRC 803 (1981), and Chacon v.

Phelps Dodge Corporation, 3 FMSHRC____, November 13, 1981.  The reporting

of an alleged danger or safety violation to the representative of miners is
a protected activity under section 105(c)(l) of the Act. Footnote JL/, supra.
The miner is protected from retaliation even if he did not actually report
a safety violation or hazard to the representative of miners if the adverse
action against him was the result of a belief that he had made such a report.
Elias Moses v. Whitely Development Corporation, 3 FMSHRC 746 (1981), petition
for review granted, May 1981. Even assuming, however, that Shreve had engaged
in such a protected activity, I do not find in this case sufficient evidence
of resulting discriminatory action or interference to support a violation of
section 105(c)(l).

November 10, 1980, Conversation; The complaint alleges that Shreve was
unlawfully threatened in a conversation between Alola and Lipinski on this
date. According to Aloia, he told Lipinski in the subject conversation only
that "it seemed like we've had a numerous number of problems with that scoop
and maybe Gary [Shreve] couldn't handle the job because of all the problems."
According to Lipinski, Aloia said:

I'm going to have Gary Shreve taken off the scoop car
* * * everytime he runs it, there's something wrong with the
scoop car. * * * I've tried to work with Gary on getting things
fixed on the scoop car, but it's always one thing after another
and * * * it seems like all the time there's something that

needs ;fixed [sic] on the scoop.

i

While Alola's version of his own statement   is   too  imprecise,   ambiguous and
conditional to constitute any Impermissible threat,   I do not  find his version
to be entirely credible.     Because of Lipinski's  position of neutrality and

2758tionship."
